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Executors & Probate

Your questions answered

Peace of Mind
Learned, the love and kindness brings me a peace of mind
Learned, the prayers for God brings me a peace of mind
Learned, the help for the helpless brings me a peace of mind
Learned, the life of peace brings me a peace of mind
When my saturate eyes close slowly and welcomes the silent night
Then I fall sleep comfortably at peace of mind while praying God
to have another peaceful day.
– Ravi Sathasivam

To Love the
Poor is to love
God the right
Way; to serve
Them well is to
Serve Him
Well; Our Lord, we
Should imitate Him
– St Vincent de Paul 1581 - 1660
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Disclaimer: The information in this booklet is presented as an overview, and is given in general
terms only and is not held out to be a definitive statement of law and/or legal procedures.
Readers are advised to seek the services of a solicitor or other qualified legal practitioner and are
further cautioned to rely on their own independent enquiries.
www.vinnies.org.au
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Wills

WILLS
Wills
Making a Will is an important part of a person’s life and once done it
brings peace of mind. Although writing a Will may not be difficult,
confusion often surrounds executors and probate. This booklet aims
to reduce that confusion and to answer some of your questions about
Wills, executors and probate.

What is a Will?
A Will is a list of instructions telling your executors what to do with your
property when you pass on. It is a legal document that allows the person
making the Will (‘The Testator’) to determine how his or her property
(‘The Estate’) is distributed after his or her death.
A person who receives a gift under a Will is called a ‘beneficiary’.

Why should I make a Will?
When you make a Will, you can say exactly what you want to happen to
your property. You can make thank you gifts; gifts of personal belongings
that are special to you and to the person to whom they are given; gifts to
charities that you wish to support and you can make sure that your family
and friends are looked after as you intend them to be.
You can appoint a guardian to look after your children and you can choose
who you want to be your executor. Your Will gives you the opportunity to
express your wishes about your funeral.
Fundamentally, your Will is a record of your instructions on how you want
your estate to be distributed after your death.
A Will is best written by a solicitor or by your State’s Public Trustee or
other Trustee Company.
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Wills

If you wish to leave a gift to a charity such as the St Vincent de Paul Society,
that charity will usually direct you to an honorary solicitor who will amend
your Will (or write a simple Will) at little or no charge to you.

What happens if I don’t make a Will?
If you don’t make a valid Will, your property will be divided according to
certain legal rules which have been established by the State Parliament.
Some of those rules may surprise you. For example, the share your husband
or wife gets may not be enough to give him or her outright ownership of
your home. Also, if you are not married but have been living with someone,
the person you are living with might not get anything. The Estate is divided
among certain surviving relatives according to a set formula. Property
usually passes to the Crown (The Government) if none of those relatives
are alive when you die.
If you don’t have a Will, your next of kin will need to apply for ‘Letters of
Administration’. This is more complicated, costly in both emotional and
financial terms and time consuming than obtaining probate of a Will.

What information should I provide?
You should provide the solicitor who is preparing your Will with as
much detail as possible, including:
1. Your full name and address.
2. 	A clear list and description of all individual items being specifically
bequeathed (e.g. pieces of china, jewellery or paintings) and a list of your
other assets.
3. P
 recise details of how you want your estate divided, including any
specific cash gifts.
4. Th
 e full name and address of the executor/s, any named guardians and
all beneficiaries.
5. Alternate beneficiaries in case someone you name cannot inherit.
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LEAVING A LEGACY
You should always consider your family and loved ones first when
preparing your Will. Many people choose to remember charities and
causes that were important to them in life by leaving a gift. For some, a
bequest may be the only time they are able to make a significant gift that
will help change lives.

The joy of leaving a
lasting legacy
Lorraine* was concerned by the need she
saw in her own local community and felt
inspired to do something about it.
“I used to help out, volunteering parttime. I met a number of people in dire
need and saw how the St Vincent de Paul
Society helped them.”
Lorraine and her late husband often gave
clothes to Vinnies and donated whatever they could afford to, even if it
wasn’t much.
“It’s good to know you’re helping people and the St Vincent de Paul
Society has an excellent record of caring for the community so you
know it is going where it is needed the most. I think leaving a bequest is
the right thing to do and a sound spiritual investment in my opinion.”
Though not always in a position to give as much as she would like to,
Lorraine said she feels good about leaving a bequest because “it brings me
joy to know that a contribution I can make after I am gone can provide
hope for other families and give them a chance for a better future.”
“Leaving a gift through your Will means you can give when you can
afford to and still make a lasting difference.”
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Wills

You may wish to help some of your favourite charities, including the
St Vincent de Paul Society and Matthew Talbot Homeless Services by
remembering them in your Will.
For further information on leaving a legacy please contact our helpful
bequest team who will be happy to assist you. Telephone (08) 9475 5400
or email bequests@svdpwa.org.au

What information do I need to give if I leave a gift to a charity?
You will need to give the person drafting the Will:
1. The precise name and address of the charity.
2. The charity’s preferred form of bequest clause.
3.	If you want the funds to be used for a specific purpose, you should contact
the charity to make sure it will be able to give effect to your wishes.
It is important that the correct name of the charity is given, otherwise it
may be passed on to another charity with a similar name. If the charity
specified has ceased to exist, your Executor can be given the power to select
another charity similar to that chosen by you.

What sort of gift can I make in my Will?
You have the choice of how you make a gift in your Will.
1.	You can give a percentage of your estate e.g. 10%. The advantage of this
is that it will change as your personal wealth changes.
2. You can leave a set amount e.g. $25,000.
3.	You can leave a home or land or shares or paintings or other goods of
value – but remember, if you dispose of that particular item before you
die that gift will ‘fail’ unless you rewrite your Will.

For the preferred St Vincent de Paul Society
Will wording see page 17
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When deciding how a charity should use a gift you can:
1.	Give the charity unrestricted use of the money or specify the area of
work you wish to support, e.g. homeless shelters.
2.	State that you wish the money to be retained as a ‘capital fund’ in
‘perpetuity’, with the charity only being able to use the income generated
from the investment. Establishing a capital fund is a wonderful way to
perpetuate the name of a loved one.

What cannot be left in a Will?
Trust Property
Property held by a discretionary trust cannot usually be left in a Will even if
you are the main beneficiary of the trust.
Superannuation and Life Insurance
Some superannuation and life insurance proceeds cannot be left in a Will.
You should discuss this with your solicitor.
Property held as a joint tenant
If you own property with another person as joint tenants, on your death the
surviving joint tenant automatically becomes the sole owner of the land.

Can I change my Will?
A Will can be changed as often as required. It is advisable to review your
Will every three years, or sooner if your circumstances or those of your
beneficiaries change.
If you wish to make a minor change, or to include a bequest to a charity
such as the St Vincent de Paul Society, you can make and sign a document
called a ‘Codicil’.
However, if you wish to make major changes it is often better to make a
new Will.
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It is very important to make a new Will when you marry or divorce.
State laws vary, but marriage and divorce can revoke all or part of your Will.
It is important to make a new Will to ensure that the people and charities
you want to benefit are protected.

Wills

Does marriage or divorce affect my Will?

What should I do with my Will?
Your solicitor or trustee company will usually store your Will for you.
If you keep the Will yourself, you should leave it in a safe place.
You should also tell your executor where the Will is kept as the original
Will is needed to apply for probate and to administer the estate.
If your Will cannot be found, your wishes may not be carried out.
The St Vincent de Paul Society has produced a helpful
booklet called ‘Mapping your Assets’, which provides
important information including where your Will is
kept. We recommend you give a copy to your family
and Executor. For a complimentary copy, email
bequests@svdpwa.org.au

Honorary solicitor service
The Society can provide a free
honorary solicitor service. With
trusted honorary solicitors
onboard, they can help and advise
you in this process, and we can
provide details of several solicitors
in your area. For information
please contact our bequest team
on (08) 9475 5400 or email on
bequests@svdpwa.org.au.
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EXECUTORS
What is an executor?
When making a Will you need to
appoint one or more people to be
the executor. This person is usually
your relative, a trusted friend, a
professional advisor or a Trustee
Company.
The executor is often a beneficiary
of the Will. You should always ask
the person you want to appoint if
he or she is willing to act as your
executor.
The role of the executor is to wind up the estate on your behalf.
The executor is responsible for making an application to Court for a
Grant of Probate; the payment of any outstanding debts from the estate
and the distribution of the remaining assets according to the terms of the
Will. This may include the selling of property and the distribution of the
proceeds of the sale.
The executor acts as an intermediate holder of the assets while the estate
is distributed between the beneficiaries. This is why an executor is often
referred to as a ‘trustee and executor’.

What if the executor does not want to act, or is unable to act?
If the person named in the Will as the executor does not want to act, or is
unable to act, any of the beneficiaries in the Will may apply for ‘Letters of
Administration with the Will Annexed’.
When that application is granted, the applicant is the ‘Administrator
of the Estate’, with all the duties, obligations, rights and powers of an
executor to carry out the wishes of the deceased as set out in his/her Will.
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If the Will does not appoint an executor, one of the beneficiaries can apply to
the court for a grant of ‘Letters of Administration with the Will Annexed’.

Executors

What happens if the Will doesn’t appoint an executor?

How is a Will executed?
A Will is not valid unless it is signed by the testator and witnessed by two
independent witnesses. Both witnesses must be present at the same time
when the testator signs the Will and they must be able to see the testator
signing the Will.
The witnesses must not be beneficiaries. If a witness is also a beneficiary, the
Will is still valid but the gift to that beneficiary is void and will fail unless an
application is made to the Court and the gift is subsequently upheld.
The Will must be dated at the time of signing.

Family Provision Claims
There is one exception to the general rule that you can divide your Estate as
you like. You must make adequate provision for certain members of your
family or other people who have been dependent on you.
If you do not make adequate provision, these people might bring a claim
against your estate for greater provision.
These claims are generally referred to as ‘Family Provision Claims’. Each
State has legislation which provides that; where the testator does not make
adequate provision for the proper maintenance and support of dependents,
that the Court may, at its discretion, make an order for further provision
from the estate. Whether an order is made and the amount of the order
depends upon the circumstances of each individual case.
If you are considering leaving such a person out of your Will, you should
discuss this with your solicitor.
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PROBATE
Why apply for probate?
When a person dies leaving a Will, the Executor must make an application
for ‘probate’ of the Will in the probate division of the Supreme Court of
the appropriate State or Territory.
The function of the ‘Grant of Probate’ is to determine the validity of the
Will. Once probate is granted, the executor is issued with the probate
document. This is the document which authorises the executor to deal with
the assets of the deceased including real estate, bank accounts and shares.

How is a probate application made?
A probate application is made by filing a ‘summons’ and an ‘affidavit of
executor’ at the Probate registry of the Supreme Court. The original last
Will of the deceased person and an original death certificate issued by the
Registrar General must also be lodged. A probate application fee will apply.
Usually a solicitor or trustee company is engaged to actually undertake the
Application for Probate and other estate administration tasks such as the
calling in of bank accounts or the selling of shares.

What information is needed in order to apply for probate?
1. The original last Will of the deceased person.
2. 	The full name and address of each person nominated in the Will as an
executor.
3. The occupation of the deceased person.
4. The death certificate of the deceased person.
5. Details of all assets owned by the deceased.
6. Details of all debts owed by the deceased.
7. The probate application fee.
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Generally it takes 2-3 weeks for probate to be granted by the Supreme
Court once the application has been filed.

Probate

How long does it take for probate to be granted?

What happens after probate has been granted?
Once probate has been granted, the executor is entitled to collect the
assets, pay the debts and to distribute the assets of the deceased person in
accordance with the terms of the Will.
Before distributing the assets, the executor will usually publish a ‘Notice of
Intention to Distribute’ in the newspaper. This will protect the Executor
if a claim is subsequently brought against the estate.
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WHO TO NOTIFY
When someone passes away a number of people and organisations
need to be informed. The following checklist may be used as a guide
for locating the Will and who to notify. It is recommended that this
is filled out and stored securely with a copy of the Will to be used at
some future date.
Solicitor’s name
Solicitor’s address
Location of original Will
Date of last Will

Organisation/Person
Contact Name and Telephone Number
		

Notified
of Death

Accountant
Allied health professionals
Ambulance membership
Australian Tax Office
Bank/credit union
Centrelink
Charities
Clubs
Credit card/loan provider
Dept of Veteran’s Affairs
Doctor
Electoral office
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Employees
Employer

Checklist

Electricity company

Funeral bond yes/no
Funeral insurance yes/no
Gas company
Health insurance fund
Insurance companies
Internet service provider
Landlord/property manager
Local council
Medicare
Newspaper subscriptions
Post Office
Preferred funeral director
Pre-paid funeral yes/no
Priest/Church
Professional memberships
Superannuation fund
Telephone company /s
Trustee company
Vehicle registration
& driver’s licence
Water company
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St Vincent de Paul Society – generations
of help and hope for people in need
One of the oldest and largest
charities in the world, the
St Vincenr de Paul Society
has been lending the hand
of support to people in
need. As a volunteer based
organisation, the 40,000
strong membership carry
out the core work of Vinnies
- Home Visitation.
In WA, Vinnies has been in
operation since 1865 and
hasa number of members
and volunteers working
tirelessly in the community.
In addition, professionally
run services address issues
such as homelessness;
disadvantaged young people; mental health. A range of different programs
are run through these services each year.
If you wish to discuss your intentions to remember the St Vincent de
Paul Society in your Will, please contact us and we can direct you to one
of our trusted honorary solicitors who can advise and help you. Please
phone (08) 9475 5400 or email bequests@svdpwa.org.au

A bequest doesn’t cost anything now but
will help for generations to come.
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PREFERRED WILL WORDING
FOR THE ST VINCENT DE
PAUL SOCIETY
You can assist by pointing your solicitor in the right direction and
providing the correct wording as follows:

“I bequeath to the St Vincent de Paul Society (WA) Inc (State Council
or its Trustees where applicable), in aid of:
a)
b)
•
•
•
•
•

The charitable work of the Society at its discretion, OR
The charitable works of the Society in the specific field of 		
……………
The sum of $……………, OR
The residue of my estate, OR
…………… % share of the residue of my estate, OR
all my property known as …………… and situated at ……………
Or other ……………

And I declare that the receipt of the President or Treasurer of the State
or Trustees shall be a sufficient discharge for the same”
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“Even a cup of cold water
given in my name will
not go unrewarded”
Matthew 10:42
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By leaving a gift to the St Vincent de Paul Society in your
Will you will help us feed, clothe, house and assist our
brothers and sisters who are in crisis.
Our Bequest Team will be happy to assist you.
St Vincent de Paul Society (WA) Inc
PO Box 473, Belmont WA 6984
76 Abernethy Road, Belmont WA 6104
Tel: (08) 9475 5400
Fax: (08) 9475 5499
Email: bequests@svdpwa.org.au
ABN 18 332 550 061

To Donate: 13 18 12 or www.vinnies.org.au

